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STATE OF MAINE
KENNEBEC, SS.

SUPERIOR COURT
CIVIL ACTION
DOCKET NO.

STATE OF MAINE, by and
through JAMES E. TIERNEY,
ATTORNEY GENERAL and
WILLIAM N. LUND,
Superintendent, Bureau of
Consumer Credit Protection,
Hallowell, County of
Kennebec, State of Maine,
Plaintiff
v.
LIBBY SALES CORPORATION
d/b/a LIBBY CHEVROLET of
Rockport, Maine,
Defendant

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

COMPLAINT
(Request for Preliminary
and Permanent Injunction)

INTRODUCTION
1.

This is an action for injunctive relief, restitution,

and civil penalties under the Maine Consumer Credit Code,
9-A M.R.S.A. §§ 1-101-8-404 (1980 & Supp. 1986-87)

(hereinafter

referred to as the "Code") and the Maine Unfair Trade Practices
Act (hereinafter referred to as the "Act"), 5 M.R.S.A.
§§ 206-214 (1979 & Supp. 1986-87).

The purpose of this action

is to enjoin the Defendant from engaging in unfair and
deceptive trade practices in the negotiation and sale of new
automobiles.
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JURISDICTION AND PARTIES
2.

This Court has jurisdiction over this matter pursuant

to 4 M.R.S.A. § 152 (Supp. 1986-87), the Maine Consumer Credit
Code,

9-A M.R.S.A. §§ 6-110,

1986-87),

6-111, and 6-113 (1980 & Supp.

and the Maine Unfair Trade Practices Act, 5 M.R.S.A.

§ 209 (1979 & Supp. 1986-87).
3.

The State of Maine, by and through its Attorney

General, brings this action seeking injunctive and
restitutionary relief for unfair and deceptive trade practices
in the sale of new automobiles.
4.

This action is also commenced on behalf of William N.

Lund, the Superintendent of the Bureau of Consumer Credit
Protection (hereinafter referred to as the "Bureau"), who is
the Administrator of the Code (hereinafter referred to as the
"Administrator") and who has authority pursuant to 9-A M.R.S.A.
§§ 6-110, 6-111, and 6-113 (1980 & Supp. 1986-87), through the
Attorney General, to seek injunctive relief, civil penalties
and restitution for violations of the Code.
5.

Defendant Libby Sales Corporation, d/b/a Libby

Chevrolet, operates a new and used automobile dealership on
U.S. Route 1, Rockport, Maine

04856.

STATUTORY AND REGULATORY BACKGROUND
6.

The Maine Unfair Trade Practices Act, 5 M.R.S.A.

§§ 206-214 prohibits the use of unfair or deceptive trade
practices in the negotiation and sale of new cars.
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7.

The Department of the Attorney General has promulgated

at Chapter 105 a Rule governing the sale of new cars.

This

Rule in general requires that motor vehicle dealers accurately
and fairly represent to consumers the reasons for the different
charges paid by the consumer in purchasing a new car.

See

Appendix A.
8.

The Maine Consumer Credit Code, 9-A M.R.S.A. Articles

I-VII ("Code") has two specific provisions authorizing civil
actions through the Attorney General:
A.

Pursuant to 9-A M.R.S.A. § 6-110 of the Code, the

Code Administrator,

through the Attorney General, may

bring a civil action to restrain any person from
violating the Code,

to reform and rescind contracts

between creditors and debtors and to award the
Administrator his reasonable costs of investigation
and attorney's fees.
B.

Pursuant to 9-A M.R.S.A. § 6-lll(l)(C) of the

Code, the Code Administrator, through the Attorney
General, may bring a civil action to restrain a
creditor from engaging in a course of fraudulent or
unconscionable conduct in the collection of debts
arising from consumer credit transactions.
9.

Pursuant to 9-A M.R.S.A. Article VIII of the Maine

Consumer Credit Code, Truth-in-Lending, the Defendant as a
secured creditor in a consumer credit transaction is required
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to accurately disclose the "finance charge", the "amount
financed" and the "annual percentage rate."
NATURE OF TRADE A ND COMMERCE
10.

Defendant sells new and used automobiles from its

facility on U.S. Route 1, Rockport, Maine
11.

04856.

Defendant has specialized in selling cars for little

or no down payment.

It has offered prospective customers "no

money down" credit terms which allow payments over periods as
long as sixty (60) months.
«
12.

Defendant has advertised on television and in

newspapers its "no money down" credit terms.
13.

Defendant sells the majority of its cars to customers

who make little or no down payment.
14.

In general, customers who take advantage of the

Defendant's offer of "no money down" credit terms have
relatively low incomes.
15.

Defendant's "no money down" customers usually are not

able to afford down payments and usually must accept, without
at bargaining, the Defendant's inflexible terms for "no money
down" customers.
COUNT ONE
(Failure to Disclose Dealer's Additional Gross Profit)
16.

Paragraphs 1 through 15 are incorporated by reference

into this Count.
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17.

When offering new cars for sale, Defendant displays on

each car only the "Monroney sticker", required by federal law
at 15 U.S.C. §§ 1231-1233.

The Monroney sticker provides the

manufacturer's suggested retail price (MSRP).
18.

Defendant does not post on new cars offered for sale

the amounts and reasons for any dealer mark-up over the MSRP.
19.

Defendant charges consumers who purchase a car with

"no money down" not only the MSRP but also a significant dealer
"Additional Gross Pr.ofit."
20.

However, Defendant grants an initial discount to

customers who make a significant down payment.

This discount

can amount at least to Defendant's "Additional Gross Profit"
charge and can be considerably more.
21.

Further, when a customer makes a significant down

payment and also is willing to bargain over the price of the
car, Defendant may then charge a total price that is even less
than the MSRP.
22.

Defendant generally does not bargain over price with

his "no money down" customers and does not provide the
discounts received by customers who make a significant down
payment.
23.

Defendant does not adequately disclose the amount of

his "Additional Gross Profit" charge to his "no money down"
customers.

6
24.

Defendant's failure to adequately disclose the reason

for and the amount of his Additional Gross Profit charge is in
violation of Attorney General Rule 105.3, Disclosure of Extra
Charges, which specifically requires that charges such as the
Defendant's Additional Gross Profit charge be fully disclosed
to consumers.
25.

See Appendix A.

Defendant's conduct as described in the preceding

paragraphs constitutes an unfair and deceptive trade practice
in violation of 5 M.R.S.A. § 207 (1979).
COUNT TWO
(Failure to Disclose Delivery Expense)
26.

Paragraphs 1 through 26 are incorporated by reference

into this Count.
27.

Defendant also charges all his customers a $378

"Delivery Expense."

Defendant fails to adequately disclose to

customers the amount and reasons for this delivery expense
charge.
28.

Defendant’s failure to adequately disclose this

Delivery Expense charge is in violation of Attorney General
Rule 105.3, Disclosure of Extra Charges.
29.

See Appendix A.

Defendant's conduct as described in the preceding

paragraphs constitutes an unfair and deceptive trade practice
in violation of 5 M.R.S.A. § 207 (1979).
COUNT THREE
(Misrepresentation of Delivery Expense Charges)
30.

Paragraphs 1 through 29 are incorporated by reference

into this Count.

!
-

31.
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When customers inquire about the components of the

$378 Delivery Expense charge, Defendant misrepresents the
reasons for this extra charge.

The expenses currently claimed

as "delivery expenses" are:
$ 31.50
$ 5.00
$ 5.00
$ 10.00
$ 49.50

Gas and Fluids
Inspection
Temp. Plates
Title Fee
Administration
Cleaning, wax, seat &
trim treatment
Interest Expense
N.E. Advertising Assoc.
TOTAL
32.

$105.00
$ 96.00
$ 76.00
$378.00

For example, Defendant charges customers for a tank of

gasoline and for cleaning the vehicle, even though General
Motors reimburses Defendant for these expenses.
33.

Defendant deceptively labels as "delivery expenses"

such general operating expenses as interest, advertising and
administration.
34.

Defendant's misrepresentation of charges under the

title of Delivery Expense is a violation of Attorney General
Rule 105.2, Misrepresentation of Charges.
Rule 105.2 specifically states:

The Comment to

"A dealer misrepresentation

which could violate this rule occurs when a dealer asks or
lists an extra charge for preparation services that the
franchisor already reimburses him for."
35.

See Appendix A.

Defendant's conduct as described in the preceding

paragraphs constitutes an unfair and deceptive trade practice
in violation of 5 M.R.S.A. § 207 (1979).
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COUNT FOUR
(Extra Charges for Hidden Interest)
36.

Paragraphs 1 through 35 are incorporated by reference

into this Count.
37.

Defendant has established a hidden two-tier pricing

system that discriminates against his "no money down" customers.
38.

Defendant provides a large discount for any customer

making a significant down payment.
39.

Defendant's customers who are able to put down a

significant down payment are charged a considerably lower "cash
price" for their cars than the price charged "no money down"
customers.
40.

This hidden discount can amount to Defendant's

Additional Gross Profit charge and often (when the customer
successfully bargains over price) is considerably more than
that.
41.

Defendant generally does not bargain over price with

"no money down" customers.

No money down customers pay the

full MSRP plus his Additional Gross Profit Charge and his
Delivery Expense charge.
42.

Therefore, Defendant is charging his "no money down"

customers "hidden" interest because the actual "cash price" of
the cars they are purchasing —

that is, the cash price being

typically charged customers who make a significant down payment
—

is considerably lower than the "no money down" price they

are paying.
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43.

The amount of this hidden interest is the difference

in the actual cash price for "down payment" customers as
opposed to "no money down" customers.
44.

Defendant’s charging of "hidden interest" is a

violation of the State Truth-In-Lending law, 9-A M.R.S.A.
§ 8-206 and Regulation Z of the federal Truth-In-Lending law,
12 C.F.R.
45.

§ 226.
Defendant’s conduct as described in the preceding

paragraphs constitutes an unfair and deceptive trade practice
in villation of 5 M.R.S.A. § 207 (1979).
COUNT FIVE
(Failure To Accurately Disclose the "Finance Charge",
the "Annual Percentage Rate" and the "Amount Financed")
46.

Paragraphs 1 through 45 are incorporated by reference

into this Count.
47.

Because "no money down" customers pay additional

hidden interest, Defendant in his Retail Installment Sale
Contracts for "no money down" customers fails to accurately
disclose the "finance charge", the "annual percentage rate" and
the "amount financed".
48.

Defendant in his "no money down" advertisements

underestimates the actual "amount financed" and "annual
percentage rate".
49.

Defendant’s failure to accurately disclose the

"finance charge",

"annual percentage rate" and the "amount
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financed" is a violation of the Maine Consumer Credit Code,
9-A M.R.S.A. § 8-206 and Regulation Z of the federal
Truth-In-Lending law, 12 C.F.R. § 226.
50.

Defendant’s conduct as described in the preceding

paragraphs constitutes an unfair and deceptive trade practice
in violation of 5 M.R.S.A. § 207 (1979).
COUNT SIX
(Misrepresentation of Trade-in Value)
51.

Paragraphs 1 through 50 are incorporated by reference

into this Count.
52.

Defendant has adopted a sale practice that permits its

salespersons to deceive customers into believing that they are
receiving a significant trade-in value on a car when, in fact,
the apparently high trade-in value is simply being added to the
hidden dealer "Additional Gross Profit."

For example, when a

new car customer is trading in a used car worth approximately
$100, the Libby Chevrolet salesperson will offer him several
hundred dollars extra on the trade-in.

He will then

deceptively increase the new car price by an amount equivalent
to the extra trade-in dollars.
53.

Defendant's conduct as described in the preceding

paragraph is an unfair and deceptive trade practice in
violation of 5 M.R.S.A. § 207 (1979).
RELIEF REQUESTED
WHEREFORE, Plaintiff respectfully requests this Court to:
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1.

Declare that the Defendant’s conduct as set forth in

this Complaint constitutes violations of the Maine Unfair Trade
Practices Act, 5 M.R.S.A. § 207 (1979)

(Counts One through

Seven) and the Maine Consumer Credit Code, 9-A M.R.S.A.
Article VIII, Truth-In-Lending (Counts Four and Five).
2.

Permanently enjoin the Defendant, his agents,

employees,

assigns or other persons acting for him or under his

control from committing the following unfair trade practices:
A.

Failing to adequately disclose his "Additional

Gross Profit" asking price (Count One);
B.

Failing to adequately disclose his Delivery

Expense charge (Count Two);
C.

Misrepresenting his Delivery Expense charge

(Count Three);
D.

Charging "Hidden Interest" to "no money down"

customers (Count Four);
E.

Deceptively advertising or inaccurately

disclosing the "annual percentage rate" (APR) of the
interest on the loan, the "finance charge" and the
"amount financed" by not including the "hidden
interest" charged to "no money down" customers (Count
Five); and
G.
3.

Misrepresenting trade-in values (Count Six).

Pursuant to 5 M.R.S.A.

§ 6-113(1)

§ 209 and 9-A M.R.S.A.

(1980 & Supp. 1986-87), order the Defendant to grant
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to each consumer affected the option to recover all excess
charges, to have the contract reformed to conform to the Maine
Consumer Credit Code or to rescind the contract.
4.

Pursuant to 9-A M.R.S.A. § 6-113(2) of the Maine

Consumer Credit Code, order the Defendant to pay a $5,000 civil
penalty for repeated violations or a willful violation of the
Code.
5.

Order the Defendant to pay the costs of this suit and

the investigation of the Defendant made by the Attorney General
pursuant to 5 M.R.S.A. § 209.
6.

Grant such other equitable relief as the Court deems

just and proper.
Respectfully submitted
JAMES E. TIERNEY
Attorney General

DATED:
Assistant Attorney General
Chief, Consumer & Antitrust Division

DATED:
JAMES A. MCKENNA
Assistant Attorney General
Consumer & Antitrust Division
State House Station 6
Augusta, Maine 04333
(207) 289-3661
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CIVIL ACTION
DOCKET NO. C / i

STATE OF MAINE
KENNEBEC, S S .

STATE OF MAINE, by and
through JAMES E. TIERNEY,
ATTORNEY GENERAL and
WILLIAM N. LUND,
Superintendent, Bureau of
Consumer Credit Protection,
Hallowell, County of
Kennebec, State of Maine,
Plaintiff
v.
LIBBY SALES CORPORATION
d/b/a LIBBY CHEVROLET of
Rockport, Maine,
Defendant

'

->
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)
)
)
)
)
)
)
)

CONSENT DECREE

)
)
)
)
)
)
)
)
)
)

Plaintiff, State of Maine, has filed its Complaint in the
above-captioned matter on

Dec. 14, 1987_______ .

Plaintiff

and Defendant have consented to the entry of this Consent
Decree without trial or adjudication of issue of fact or law
herein.

This Decree does not constitute evidence against the

Defendant or an admission by it of any of the allegations in
the Plaintiff's Complaint.
NOW, THEREFORE, before the taking of any testimony and
without trial or adjudication of any fact or law herein, and
upon the consent of the parties hereto, it is hereby ordered
and decreed as follows:

A

WO/

(
-

1.

2

-

This Court has jurisdiction over the subject matter of

this action and over the parties consenting to this Decree.
This Complaint states claims which may be granted against
Defendant Libby Sales Corporation pursuant to the Maine
Consumer Credit Code, 9-A M.R.S.A.

§§ 1-101-8-404 (1980 & Supp.

1986-87) and the Maine Unfair Trade Practices Act, 5 M.R.S.A.
§§ 206-214 (1979 & Supp.
2.

1986-87).

Defendant Libby Sales Corporation,

its agents,

employees, assigns or other persons acting for the Defendant or
under its control or guidance are permanently enjoined and
restrained from:
A.

Violating the Attorney General's New Car Sale

Rules, Chapter 105, Agency 262-39, Unit 4929, including:
(1)

Rule 105.3, failing to adequately disclose to his

customers any extra charges over and above the
manufacturer's suggested retail price for that
vehicle; and
(2)

Rule 105.2, misrepresenting to his customers the

nature and reason for any extra charges, including the
charges that make up the Defendant's "Delivery
Expense".
B.

Violating the Maine Unfair Trade Practices Act by

inflating the value of the consumer's trade-in and, unknown
to the consumer, deceptively increasing the new car price
by an amount equivalent to the extra trade-in dollars.

I
-

C.

3

-

Violating the Maine Unfair Trade Practices Act

and State's Truth-In-Lending Law, 9-A M.R.S.A.

§ 8-206 and

Regulation Z of the federal Truth-In-Lending Law, 12 C.F.R
§ 226, by:
(1)

charging its "no money down" customers "hidden

interest" because the actual "cash price" of the cars
they are purchasing —

that is, the cash price being

charged customers who make a significant down payment
—

is considerably lower than the "no money down"

price; and
(2)

failing to accurately disclose to its "no money

down" customers the "finance charge",

"annual

percentage rate" and the "amount financed".
3.

Pursuant to 9-A M.R.S.A.

§ 6-113(2) of the Maine

Consumer Credit Code, the Defendant is ordered to pay a $1,500
civil penalty.
4.

Pursuant to 5 M.R.S.A.

§ 209 (1979), the Defendant

shall pay the Department of the Attorney General the sum of
$500, which sum shall represent reimbursement of the costs of
this suit and of the investigation of the Defendant made by the
Attorney General.

This money shall be paid within thirty (30)

days of the date of this Consent Decree.
5.

Defendant shall pay the funds required by paragraphs 3

and 4 in the following manner: Defendant is ordered to pay the

$1,500.00 civil penalty by December 31, 1987. Defendant is
ordered to pay the sum of $500.00 for reimbursement for costs
of suit and investigation within 30 days of the date of this
Decree.
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6.

Jurisdiction is retained by this Court for the purpose

of enabling any party of this Consent Decree to apply to this
Court at any time for such further orders as may be necessary
for the construction, modification or enforcement of any of the
provisions of this Decree.
7.

Any violations by the Defendant of the injunctions

listed above in paragraphs 3(A-C) shall be subject to the
penalty listed in 5 M.R.S.A.
8.

§ 209 (1979).

The undersigned, with the knowledge of the terms of

the above Consent Decree, agree to those terms and to the entry
of this Decree:

DATED:

Dec. 14, 1987

FOR THE DEFENDANT:

DATED:

December 8, 1987

FOR THE PLAINTIFF:

DATED :
JAMES A. McKENNA
Assistant Attorney General
Consumer & Antitrust Division
State House Station 6
Augusta, Maine 04333
(207) 289-3661
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